
MARCH 11, 2021
ISSUE NUMBER 11

FEDERAL  
TAX WEEKLY

INSIDE THIS ISSUE

GAO Reviews IRS’s Performance 
During 2020 Tax Filing Season
GAO-21-251

The Government Accountability Officer (GAO) has reviewed the IRS’s performance dur-
ing the 2020 tax filing season amidst the COVID-19 pandemic. The GAO’s report (1) 
described changes the IRS made to operations and services for the 2020 filing season due 
to the COVID-19 pandemic; (2) assessed the IRS’s performance on providing customer 
service and processing individual and business income tax returns during that filing season, 
and compared it to prior filing seasons where appropriate; and (3) evaluated the IRS’s plans 
to prepare for the 2021 filing season.

2020 Tax Filing Season

The IRS took steps to protect the integrity of its operations, help ensure the health and 
safety of its employees, and provide relief to taxpayers. For example, the IRS closed all its 
processing and service facilities for several weeks before re-opening with health and safety 
measures, and extended the filing season deadline to July 15, 2020. Further, the IRS’s 2020 
processing of e-filed returns was generally on par with prior years. 

However, IRS’s overall 2020 performance was significantly impacted by its reliance 
on manual processes such as for paper returns, and its limited ability to process returns 
remotely while processing centers were closed. As a result, as of December 2020, IRS 
had a significant backlog of unprocessed returns and taxpayer correspondence. Costs also 
increased, including interest on delayed refunds which exceeded $3 billion in fiscal year 
2020. The IRS has not revised its estimates for addressing all of the backlog due to opera-
tional uncertainties created by the pandemic.
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IMPORTANT NOTICE to Our Valued Subscribers

Wolters Kluwer is pleased to announce some exciting changes to our federal tax 
newsletters.

Starting on April 1, 2021, the print version of Federal Tax Weekly will be discon-
tinued. Instead, current print subscribers will receive an email with a printable PDF 
version of the newsletter.

Federal Tax Weekly will continue to be available on CCH® IntelliConnect and CCH® 
AnswerConnect.

Please Note: We need to verify your e-mail address, so you won’t miss a single 
issue. At your earliest convenience, please go to https://engagetax.wolterskluwer.com/
FederalTaxWeekly and follow the directions for providing your information.

If you have any questions or concerns, please contact Customer Service at 
1-800-344-3734.

Thank you for your support!
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Recommendations

The GAO made seven recommendations, 
including that the IRS revise estimates for 
addressing its backlog; identify and address 
barriers to e-filing for business taxpay-
ers; identify and consider implementing 
alternative work assignments for returns 
processing staff on paid leave; and identify 
and assess risks to the 2021 filing season. 
The IRS agreed with four recommenda-
tions and disagreed with three. The GAO 
believes that the recommendations remain 
warranted.

Penalty Not Timely Approved by Revenue Agent’s Supervisor
B.D. Beland, 156 TC —, No. 5, Dec. 61,829

A married couple’s civil fraud penalty was 
not timely approved by the supervisor of an 
IRS Revenue Agent (RA) as required under 
Code Sec. 6751(b)(1). The taxpayers’ joint 
return was examined by the IRS, after 
which the RA had sent them a summons 
requiring their attendance at an in-person 
closing conference. The RA provided the 
taxpayers with a completed, signed Form 
4549, Income Tax Examination Changes, 
reflecting a Code Sec. 6663(a) civil fraud 
penalty. The taxpayers declined to consent 
to the assessment of the civil fraud penalty 
or sign Form 872, Consent to Extend the 
Time to Assess Tax, to extend the limita-
tions period. 

Thereafter, the RA obtained written 
approval from her immediate supervisor 
for the civil fraud penalty, and sent the tax-
payers a notice of deficiency determining 
the same. The taxpayers contended that the 
civil fraud penalty was not timely approved 
by the RA’s supervisor because the revenue 
agent report (RAR) presented at the con-
ference meeting embodied the first formal 
communication of the RA’s initial determi-
nation to assert the fraud penalty.

Due to the use of a summons letter 
requiring the taxpayers' attendance, the clos-
ing conference at the end of the taxpayers’ 
examination process carried a degree of for-
mality not present in most IRS meetings. The 
closing conference was, like an IRS letter, a 
formal means of communicating the IRS’s 

initial determination that taxpayers should 
be subject to the fraud penalty. Therefore, 
the RA communicated her initial determi-
nation to assert the fraud penalty when she 
provided the taxpayers with a completed and 
signed RAR at the closing conference. The 
RA had also informed the taxpayers during 
the closing conference that they did not have 
appeal rights at that time, which was incom-
plete and potentially misleading. 

The completed RAR given to the tax-
payers during the closing conference, 
coupled with the context surrounding its 
presentation, represented a “consequential 
moment” in which the RA formally com-
municated her initial determination that 
the taxpayers should be subject to the fraud 
penalty. 

WBO Preliminary Award Recommendation Was Not 
“Determination”
S.J. McCrory, 156 TC —, No. 6, Dec. 61,833

A letter to a whistleblower recommending 
a preliminary award did not constitute a 

determination under Code Sec. 7623(b)
(4), so the Tax Court lacked jurisdiction 
over the whistleblower proceeding. The 
IRS Whistleblower Office (WBO) sent 

the whistleblower a letter recommend-
ing a preliminary award. The whistle-
blower neither agreed nor disagreed with 
the recommendation, but filed a petition 

SBA Introduces New PPP Loan Application Forms

The Small Business Administration has introduced new Paycheck Protection Program 
(PPP) loan application forms for borrowers that are Schedule C filers. These new 
applications reflect new rules that allow individuals who file Form 1040, Schedule 
C, to calculate their maximum loan amount using gross income. Under the new 
rules, a Schedule C filer may elect to calculate the owner compensation share of its 
payroll costs—that is, the share of its payroll costs that represents compensation of 
the owner—based on either net profit or gross income.

The SBA emphasized that this change applies only with respect to PPP loans that 
are approved after the effective date of its final interim rule. A borrower whose PPP 
loan has already been approved as of the effective date of this rule cannot increase its 
PPP loan amount based on the new calculation methodology.
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with the Tax Court seeking review of the 
recommendation.

Jurisdiction

The Tax Court ruled that the prelimi-
nary award recommendation was not a 
final administrative decision because the 
amount of the award the WBO recom-
mended in the letter remained uncertain. 
The letter explicitly stated that the award 
“amount is a preliminary recommenda-
tion because the determination of tax is 
not final and is subject to change.” Other 
than requesting access to the administra-
tive file, the whistleblower did not submit 
any comments to the WBO in response to 
the letter. Additionally, the IRS had not 

subsequently confirmed the amount of 
award by issuing a final decision letter or 

award check on which the court’s jurisdic-
tion might be based.

Guidance on Employee Retention Credit for 2020
Notice 2021-20; IR-2021-48

The IRS has issued guidance for employ-
ers claiming the COVID-19 employee 
retention credit under Act Sec. 2301 of the 
Coronavirus Aid, Relief, and Economic 
Security Act (CARES Act) (P.L. 116-
136), as modified by Act Sec. 206 of the 
Taxpayer Certainty and Disaster Tax Relief 
Act of 2020 (Relief Act) (Division EE of 
P.L. 116-260), as the credit applies to cal-
endar quarters in 2020.

The guidance provides 71 questions 
and answers covering a variety of topics 
regarding the employee retention credit. 
It is similar to the frequently asked ques-
tions (FAQs) on the credit at the IRS 
website (see “FAQs: Employee Retention 
Credit under the CARES Act,” at https://
www.irs.gov/newsroom/faqs-employee-
retention-credit-under-the-cares-act). 
However, the guidance includes clarifica-
tions and describes retroactive changes 
under the new law that apply to 2020, 

primarily relating to expanded eligibility 
for the credit. It also identifies instances in 
which section 206 of the Relief Act made 
changes that resulted in rules that are sub-
stantially similar to the interpretation pro-
vided in the FAQs.

The guidance does not address changes 
made by section 207 of the Relief Act that 
apply to the employee retention credit 
for qualified wages paid after December 
31, 2020. The IRS plans to address those 
changes in future guidance.

Oklahoma Victims of Winter Storms Granted Tax Relief
OK-2021-01

The president has declared a federal disaster 
area in Oklahoma due to the severe winter 
storms that began February 8, 2021. The 
disaster area includes all 77 Oklahoma 
counties. Taxpayers who live or have a 
business in the disaster area may qualify 
for tax relief. 

Filing Deadlines Extended

The IRS has extended certain deadlines 
falling on or after February 8, 2021, and 

before June 15, 2021, to June 15, 2021. 
The extension includes filing for most 
returns, including:

	■ individual, corporate, estate and trust 
income tax returns;

	■ partnership and S corporation income 
tax returns;

	■ estate, gift and generation-skipping 
transfer tax returns;

	■ the Form 5500 series returns;
	■ annual information returns of tax-

exempt organizations; and
	■ employment and certain excise tax 

returns.

This includes various 2020 business 
tax returns due on March 15, 2021, and 
2020 individual and business returns due 
on April 15, 2021. Taxpayers also have 
until June 15, 2021, to make 2020 IRA 
contributions.

Taxpayers also have until June 15, 2021, 
to perform certain time-sensitive actions 
described in Reg. §301.7508A-1(c)(1) and 
Rev. Proc. 2018-58, I.R.B. 2018-50, 990, 
that are due to be performed on or after 
February 8, 2021, and before June 15, 
2021. However, unless an act is specifically 
listed in Rev. Proc. 2018-58, the extension 
does not include information returns in 

IRS Continues to Process Form W-7s

The IRS announced on its website that it is opening and processing Forms W-7, 
Application for IRS Individual Taxpayer Identification Number (ITIN), as quickly 
as possible despite social distancing requirements. The IRS is currently processing 
Forms W-7 that were received December 2020, and are taking every action to reduce 
delays, processing them in the order they were received.

Taxpayers will be notified once the ITIN is assigned or if additional information is 
needed. Original identification documents that are submitted with the Form W-7 will 
be returned to the taxpayer at the mailing address of record as quickly as possible. The 
associated tax return will then be submitted for processing. Taxpayers should not file 
a second Form W-7 or tax return or contact the IRS about the status of their Form 
W-7 or their return.

IRS Operations During COVID-19
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the Form W-2, 1094, 1095, 1097, 1098 or 
1099 series, or Forms 1042-S, 3921, 3922 
or 8027.

Payment Deadlines Extended

The relief also includes extra time to 
make tax payments. An affected taxpay-
er’s estimated income tax payments origi-
nally due on or after February 8, 2021, 
and before June 15, 2021, are postponed 
through June 15, 2021, and will not be 
subject to penalties for failure to pay esti-
mated tax installments as long as such 
payments are paid on or before June 15, 
2021.

The extension does not apply to 
employment and excise tax deposits. 
However, IRS will abate penalties on pay-
roll and excise tax deposits due on or after 
February 8, 2021 and before February 23, 
2021, as long as the tax deposits were made 
by February 23, 2021.

Casualty Losses

Affected taxpayers can claim disaster-
related casualty losses on their federal 
income tax return. Taxpayers claiming a 
disaster loss on a 2020 return should write 
the disaster designation “Oklahoma – 
Severe Winter Storms” in bold letters at the 
top of the return, and include the disaster 

declaration number, FEMA 4587, on the 
return.

Also, the IRS will provide affected tax-
payers with copies of prior year returns 
without charge. To get this expedited ser-
vice, taxpayers should add the disaster des-
ignation in bold letters at the top of Form 
4506, Request for a Copy of Tax Return, 
or Form 4506-T, Request for Transcript of 
Tax Return, and submit it to the IRS.   

TAX BRIEFS

Abatements
The Tax Court had discretion to allow an 
entity to withdraw its petition that requested 
a review of the IRS’s failure to abate inter-
est under Code Sec. 6404(h). The petition 
did not invoke the court’s jurisdiction to 
redetermine a deficiency. Further, the IRS 
did not oppose the taxpayer’s motion to 
withdraw the petition, and would not be 
prejudiced if the Tax Court treated the pro-
ceeding as if it had never commenced.

Mainstay Business Solutions, TC, Dec. 61,834

Charitable Contributions
An individual who donated interests 
in oil and gas projects to a missionary 
church, and donated a conference center 
to another religious charity, was denied 
charitable contribution deductions due to 
lack of appraisal. The taxpayer could not 
rely on the advice of his oldest employee, 
who was not a competent tax adviser and 
whose experience was not enough to make 

him competent to prepare a large and com-
plex tax return. The taxpayer also failed to 
actively review Form 8283, which clearly 
mentioned that an appraisal was gener-
ally required for the listed property; the 
taxpayer instead just signed the tax return 
without the appraisal. 

Pankratz, TC, Dec. 61,831(M)

An individual was not entitled to noncash 
charitable contribution deductions claimed 
for three tax years at issue. Receipts sub-
mitted to substantiate the contributions 
offered no detail with respect to items 
donated. The taxpayer’s written records 
consisted of purported qualified appraisals 
that did not describe the donated property 
in sufficient detail.

Chiarelli, TC, Dec. 61,832(M)

Foreign Travel
The U.S. State Department has released 
a listing of maximum travel per diem 

allowances for travel in foreign areas. The 
rates apply to all government employees 
and contractors, and are effective as of 
March 1, 2021.

March Maximum Travel Per Diem Allowances 
for Foreign Areas

Profit Motive
An individual’s team roping expenses, 
which he listed on the same Schedule C as 
his insurance business expenses, were prop-
erly disallowed as personal expenses. The 
taxpayer and his spouse did not participate 
in team roping with the primary motiva-
tion to earn a profit. The couple were earn-
ing a large income from their insurance 
business, and the husband had been team 
roping for a long time as a hobby in prior 
years. Their team roping business plan was 
built around “winning,” but team roping 
was never going to be a stable source of 
income, especially given its costs.

Gallegos, TC, Dec. 61,830(M)

Second Quarter 2021 Interest Rates Remain 
Unchanged

The over and underpayment interest rates for the second quarter of 2021 remain 
unchanged. The second quarter begins on April 1, 2021. The rates will be:

	■ 3 percent for overpayments
	■ 2 percent for corporate overpayments
	■ 3 percent for underpayments, and
	■ 5 percent for large corporate underpayments.
The interest rate for the part of a corporate overpayment exceeding $10,000 is  

0.5 percent.
Rev. Rul. 2021-6; IR-2021-50
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